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AGREEMENT OF LEASE (this "Lease") made as of the [} day of
embexy 1998 between BATTERY PARK CITY AUTHORITY ("Landlord"), a
body corporate and politic constituting a public Dbenefit
corporation of the State of New York having an office at One World
Financial Center, New York, New York 10281, and BPC12 ASSQOCIATES
L.L.C. ("Ienant"), a New York limited liability company having an
office at c/o The Brodsky Organization, 400 West 59th Street, New
York, New York 10019. :

- WITNESSETH:
It is hereby mutually covenanted and agreed by and between the

parties hereto that this Lease is made upon the terms, covenants
and conditions hereinafter set forth.

ARTICIE 1

DEFINITIONS

The terms defined in this Article 1 shall, for all purposes of
this Lease, have the focllowing meanings and the meanings:

. "RAdjusted Tax Eguivalent" shall have the meaning provided
‘in Section 3.02(c). ‘

"Affiliate" shall mean (i) (a) any Person (hereinafter
defined) that has, directly or indirectly, an ownership interest in
Tenant or (b) any Person in which Tenant or an Affiliate of Tenant
by virtue of clause (a) of this definition, has an ownership
interest, and (ii) any individual who is a member of the immediate
family (whether by birth or marriage) of an individual who is an
Affiliate, which includes for purposes of this definition a spouse;
a brother or sister of the whole or half blood of such individual
or his spouse; a lineal descendant or ancestor (including an
individual related by or through legal adoption) of any of the
foregoing or a trust for the benefit of any of the foregoing.

‘"Annual Percentage Rent Statement” shall have the meaning
provided in Section 3.08(d).

"Apartment Corporation" shall have the meaning set forth

in the Cooperative Plan (hereinafter defined).

"Applicable Percentage" shall mean (A) with respect to
the first Lease Year (hereinafter defined) in the Second Period,
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Third Period, Fourth Period and Fifth Period (each as hereinafter
defined), one hundred and three percent (103%), (B) with respect to
the second Lease Year in the Second Period, Third Period, Fourth
Period and Fifth Period, one hundred and six percent (106%), (C)
with respect to the third Lease Year in the Second Period, Third
Period, Fourth Period and Fifth Period, one hundred and nine
percent (108%), (D) with respect to the fourth Lease Year in the
Second Period, Third Period, Fourth Period and Fifth Period, one
hundred and twelve percent (112%), (E) with respect to the fifth
Lease Year in the Second Period, Third Period, Fourth Period and
Fifth Period, one hundred and fifteen percent (115%), (F) with
respect toc thewsixth Lease Year in the Second Period, Third Period,
Fourth Period and Fifth Period, one hundred and eighteen percent
(118%), (G) with respect to the seventh Lease Year in the Second
Period, Third Period, Fourth Period and Fifth Period, one hundred
and twenty-one percent (121%), (H) with respect to the eighth Lease
Year in the Second Period, Third Period, Fourth Period and Fifth
Period, one hundred and twenty-four percent (124%), (I) with
respect to the ninth Lease Year in the Second Period, Third Period,
Fourth Period and Fifth Period, one hundred and twenty-seven
percent (127%) and (J) with respect to the tenth through fifteenth
Lease Years in the Second Period, Third Period, Fourth Period and
Fifth Period, one hundred and thirty percent (130%).

"Approved Remedies" shall have the meaning provided in
Section 26.04(a). : '

"Architect" shall mean Schuman, Lichtenstein, Clamen,
Efron or Hardy Holzman Pfeiffer Associliates or any other architect
or architectural firm approved by Landlord, which approval
(i) shall not be unreasonably withheld and (ii) shall be deemed
given in accordance with the provisions of Section 32.

"Base Rent"™ 'shall have the meaning provided in.
Section 3.01(a).

"Buildings" shall mean the building(s), including
footings and foundations, Equipment (hereinafter defined) and other
improvements and appurtenances of every kind and description
hereafter erected, constructed, or placed wupon the Land"
(hereinafter defined) including, without limitation, Capital
Improvements (hereinafter defined), and any and all alterations and
replacements thereof, additions thereto and substitutions therefor.

"Business Days" shall mean any day which 1s not a

Saturday, Sunday or a day observed as a holiday by either the State.
of New York or the federal government.
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"Capital Improvement" shall have the meaning provided in
Section 13.01. » :

"Certificate of Occupancy" shall mean a certificate of
occupancy issued by the Department of Buildings of New York City
pursuant to Section 645 of the New York City Charter or other
similar certificate issued by a department or agency of New York
City.

- "Civic Facilities" shall have the meaning provided in
Section 26.01(&a). '
"Civic Facilities Payment" shall have the meaning

provided in Section 26.05(a).

”Commencement Date” shall mean‘the date of this Lease.

"Commencement bf Construction" shall mean the date upon

which on-site construction of the Buildings shall commence,
including any excavation or pile driving but not including test
borings, test pilings, surveys and similar pre-construction
activities. :

"Completion of the Buildings" shall mean the issuance of
a temporary or permanent Certificate or Certificates of Occupancy

for all residential space in the Buildings and for the garage, if
applicable, in the Buildings.

"Condominium Act" shall mean Article 9-B of the Real
Property Law of the State of New York or amny statute in lieu
thereof

"Condominium Plan" shall mean any plan of Tenant to
submit Tenant's leasehold estate in the Premises to condominium
ownership, together with all amendments, modifications and
supplements thereto. :

"Construction Agreements" shall mean agreements for
construction, Restoration (hereinafter defined),  Capital
Improvement, rehabilitation, alteration,. repalr or demolition
performed pursuant to this Lease.

"Construction Commencement Date" shall mean the date
which is thirty (30) days after the later of (i) the date on which
Landlord shall have approved the Construction Documents
(hereinafter defined) pursuant to Section 11.02(c) or (ii) the
Escrow Release Date (as hereinafter defined.)
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"Construction Documents" shall have the meaning provided
in Section 11.02(c). '

"Consumer Price Index" shall mean the Consumer Price
Index for All Urban Consumers published by the Bureau of Labor
Statistics of the United States Department of Labor, New York, N.Y.
- Northern New Jersey - Long Island - NY - NJ - CT area, All Items
(1982-84 = 100), or any successor or substitute index thereto,
appropridtely adjusted. If the Consumer Price Index ceases to be
_published and there is no successor thereto, such other Index as
Landlord and Tenant agree upon, as appropriately adjusted, shall be
substituted fexr the Consumer Price Index. :

"Cooperative Apartment" shall mean each apartment in the
Buildings offered pursuant to the Cooperative Plan.

"Cooperative Plan" shall mean the plan to submit Tenant's
leasehold estate in the Premises to cooperative ownership, together
"with all amendments, modifications and supplements thereto.

"Corrected PILOT" shall have the meaning provided in
Section 3.02(b).

"C.P.A." shall  have the meahing provided in
Section 3.08(b) ' '

"Default" shall mean any condition or event which
constitutes or, after notice or lapse of time, or Dboth, would
constitute an Event of Default (hereinafter defined).

. "Deficiency" shall have the meaning provided in
Section 24.04(c).

"Depository" shall mean a savings bank, a savings and
loan association or a commercial bank or trust company which is not
an Affiliate of Tenant or Landlord which would qualify as an
Institutional Lender (hereinafter defined), designated by Tenant,.
to serve as Depository pursuant to this Lease, provided all funds
held by such Depository pursuant to this Lease shall be held in an
interest bearing account or instrument held in New York City. In
the event Tenant shall have failed to designate a Depository within
ten (10) days after request of Landlord, Depository shall be the
Institutional Lender holding the mortgage having the highest
priority, but if there shall be no such Institutional Lender,
Landlord shall have the right to designate such Depository.

"Design/Construction Period Letter of Credit" shall have

the meaning provided in Section 11.12.
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"Design Development Plans” shall -have the meaning

provided in Section 11.02(b).

"Design Guidelines" shall mean the 1997 Design Guidelines
for the Battery Place Neighborhood, as the same may hereafter Dbe
amended, modified or supplemented, except that the Morris Street
Visual Easement described in the Design Guidelines shall be
considered eliminated from the Design Guidelines. '

‘ “De§ignated Footage" shall have the meaning provided in
Section 3.01(a) (i).

max

"Due Date" shall mean, with respect to an Imposition
(hereinafter defined), the last date on which such Imposition can
be paid without any fine, penalty, interest or cost being added
thereto or imposed by law for the non-payment thereof.

"Environmental Statutes" shall mean all federal, state
and local laws, rules and regulations, whether now existing or
hereafter enacted or promulgated, regulating, relating to or
imposing liability or standards of conduct concerning any
hazardous, toxic or dangerous waste, substance or material or the
protection of the environment, including, without limitation:
(1) Comprehensive Environmental Response, Compensation and
Liability Act of 1980, 42 U.S.C. §9601 et seg.{known as CERCILA or
Superfund}) . as amended by the Superfund Amendments and
"Reauthorization Act of 1986 (known as SARA); (2) Solid Waste
Disposal Act, 42 U.S.C. §6%01 et seg. (known as SWDA) as amended by
Resource Conservation and Recovery Act (known as RCRA);
{3) National Environmental Policy Act, 42 U.S.C. §4321 et seq.
(known as NEPA); (4) Toxic Substances Control Act, 15 U.S.C., §2601
et seqg. {known as TSCA); (5) Safe Drinking Water Act, 42 U.S.C.
§300(f) et seg. (known as Public Health Service Act, PHSA);
(6) Refuse Act, 33 U.S.C. §407 et seqg.; (7) Clean Water Act, 33
U.S.C. §1251 st seq. (known as Federal Water Pollution Control Act,
FWPCA); (8) Clean Air Act, 42 U.S.C. §7401 et seg.  (known as CAA);
" (9). The Emergency Planning and Community Right-to-Know Act of 1986,
42 U.s.C.§1101 et seq. (known as EPCRTKA); (10) the Occupational
Safety and Health Act, 29 U.S.C. §651 ef seg. (known as OSHA); and
(11) the New York Environmental Conservation Law, §1-0101 et seqg.
(known as ECL). :

"Eguipment"” shall mean all fixtures incorporated in the
Premises, and 'all additions thereto and replacements thereof-
including, without limitation (i) all machinery, dynamos, boilers,
heating and lighting .equipment, pumps, tanks, motors, air
conditioning compressors, pipes, conduits, fittings, ventilating
and communications apparatus, elevators, escalators, incinerators,
garbage compactors, antennas, computers, sensors and (ii) laundry
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equipment other than that owned by a concessionaire and
refrigerators, stoves, dishwashers and other major kitchen
appliances, except 1in either case to the extent any of the
foregoing shall Dbe owned by Subtenants, Tenant-Stockholders
(hereinafter defined), Unit Oowners (hereinafter defined),
concessionaires or contractors engaged in maintaining the same.
"Equipment"” shall not mean any fixture or utilities owned by any
utility company or any tenant or occupant (other than Tenant) of
space 1n the Buildings. :

"Escrow Agreement" shall mean that certalin escrow
agreement between Landlord and Tenant dated as of April 28, 1998.

"Escrow Release Date" shall have the meaning provided in
the Escrow Agreement.

"Esplanade" shall have the meaning provided in
Section 26.01(a). '

"Event of Default" shall have the meaning provided in
Section 24.01.

. "Expiration Date" shall have the meaning provided in
Article 2.

, "Fifth Period" shall have the meaning provided in Segtion
3.01(a}).

"First Appraisal Date" shall have the meaning provided in
Section 3.01 (c). : :

"First Period" shall have the meaning provided in Section

3.01(a).

"Fiscal Year" means Tenant's fiscal year, commencing on
January 1 and ending on December 31, or such other dates as Tenmant
may designate. -

"Fourth Period" shall have the meaning provided in
Section 3.01(a). '

"Governmental Authority (Authorities)" -shall mean the
United States of America, tHe State of New York, New York City and

any agency, department, commission, board, bureau, instrumentality
or political subdivision of any of the foregoing, now existing or
hereafter created, having jurisdiction over the Premises or any
portion thereof. - "Governmental Authority" shall not include a
Governmental Authority acting solely in its capacity as Landlord
under the Lease and not as a Governmental Authority. '
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"Gross Non-Residential Revenue" shall mean, for the
applicable period, all revenues received by Tenant or an Affiliate
of Tenant from, in connection with, or arising out of the use and
occupancy of space in or on the Premises which is being used for
any retail or professional use, or as a garage or parking lot or
any combination of any of the foregoing, including, without
limitation, base rent, fixed rent, percentage rent, additional rent
and all other income, sums, fees and charges, whether payable to
Tenant or any Affiliate of Tenant under a Sublease or otherwise.
Gross Non-Residential Revenue shall not include income paid to
Tenant or its Affiliate which constitutes (i) any amounts above but
ultimately credited or refunded by Tenant or an Affiliate to any
Person; (ii) any sums received by Tenant or an Affiliate in payment -
for comstruction work beyond the building standard then performed
by Tenant for non-residential Subtenants generally or services
beyond the building standard then provided by Tenant for non-
residential Subtenants generally, up to the fair market value of
such work or services; (iii) sums paid to Tenant or an Affiliate
for movie and television filming rights or the right to provide the
Buildings with garbage collection or cable television services, a
fiber optic network, roof antennaze, telephone services, utility
services, and food and beverage cart services; (iv) transfers of
funds between and among Tenant and Affiliates "of Tenant;
{(v) refinancing proceeds, (vi) payments for laundry, valet or
cleaning services, (vii) security deposits for use of non-
residential space (until Tenant is entitled to and actually applies
- such deposits under the terms of the applicable lease or other
agreement) and (viii) management fees. If the garage at . the
Premises is operated by someone other than Tenant or its Affiliate
and the terms of such arrangement do not entitle Tenant or its
Affiliate to any portion of the sums paid by users of the garage, .
then such sums shall not be included in Gross Non-Residentizl
Revenue (but any rent, fee or other sum paid to Tenant or its
Affiliate by the operator of the garage shall be included).

"Guaranty of Completion"” shall have the meaning provided
in Secfion 11.03(e).

"Impositions" shall have the meaning provided in Section
4.01. ‘ '

"Improvement Approvals" shall have the meaning provided
in Section 13.01(a).

"Indemnitees" shall have the meaning provided in Section
18.01. , ’ '

"Initial Occupancy Date" shall have the meéning provided
in Section 26.05(a). '
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"Institutional TLender™ shall mean a savings bank, a
savings and loan association, a commercial bank or trust company
(whether acting individually or in a fiduciary capacity), an
insurance or annuity company organized and existing under the laws
of the United States or any state thereof, a real estate investment
trust, a religious, fraternal benefit society, educational or
eleemosynary institution, a governmental agency, body or entity, an
employee, benefit, pension or retirement plan or fund, a commercial
credit corporation, an investment bank, a commercial bank or trust
company acting as trustee or fiduciary of various pension funds or’
other tax-exempt funds, an investment company or business
development cempany (as defined in the Investment Company Act of
1940, as amended), a small business investment company licensed
under the Small Business Investment Act of 18538, as amended, any
broker or deazler registered under the Security Exchange Act of
1934, as amended, or any investment advisor registered under the
Investment Advisor Act of 1940, as amended, any government agency,
or a corporation or other entity which is owned wholly by any other
Institutional Lender or a subtrustee of any such commercial bank or
trust company acting as such trustee, or any combination of the:
foregoing; provided, that each of the above entities, or any
combination of such entities, shall gualify as an Institutional
Lender within the provisions of this Section only if each such
entity_shall (a) be subject to (i) the jurisdiction of the courts
of the State of New York in any acticns relating to this Lease and
(11) the supervision of (A) the Comptroller of the Currency or the
Department of Labor of the United States or the Federal Home Loan
Bank Board or the Insurance Department or the Banking Department or
‘the COmptroller of the State of New York, or the Board of Regents
of the University of the State of New York, or the Comptroller of
New York City or- any successor to any of the foregoing agencies or
officials, or (B) any agency or official exercising comparable
functions on behalf of any other state within the United States, or
(C) in the case of a commercial credit corporation, the laws and
regulations of the state of its incorporation, or (D) any federal,
state or municipal agency or public benefit corporation or public
authority advancing or insuring mortgage loans or making payments
which, in any manner, assist 1n the financing, development
cperation and/or maintenance of improvements, and (b) each such
entity, or combination of such entities, shall have individuzl or
combined assets, as the case may be, of not less than Five Hundred
Million ($500,000,000) Dollars. .

"Involuntary Rate" shall mean the Prime Rate (hereinafter
defined) plus two percent (2%) per annum but, in no event, in
- excess of the maximum permissible interest rate then in effect in
the State of New York.
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"Issuer" shall mean the issuer of a Letter of (Credit
{(hereinafter defined).

"Land" shall mean the land described in Exhibit A hereto.

"Landlord," on the date as of which this Lease is made,
shall mean Battery Park City Authority, but thereafter "Landlord"
shall mean only the landlord at the time in question under this
Lease. ' ~

"Landlord's Civic Facilities"™ shall have the meaning
provided in Seectfion 26.01 (¢} '

"Landlord's Project Manager" shall have the meaning
provided in Section 11.02(e).

"Landlord's Storage Area" shall have the meanlng prov1ded
in Section 11.02 (k).

"Land Tax Equivalent"” shall mean for any Tax Year, the
product obtained by multiplying (i) the total assessed value of the
Land in effect for the Tax Year preceding the Commencement of
Construction (without regard to any exemption or abatement from
real property taxation in effect prior to such Commencement of
Construction) times (ii) the tax rate applicable to comparable real
property situated in the Borough of Manhattan for the Tax Year in
which the payment is made.

"Lease" shall mean this Agreement of Lease and all
amendments, modifications and supplements thereof.

"Lease Year" shall mean the period beginning on the
Commencement Date and ending on the last day of the month in which
the first anniversary of the Commencement. Date occurs, and each
succeeding twelve-month period or portion thereof during the term
to, not including, the First Appraisal Date, and, following: the
First Appraisal Date, the twelve-month period beginning on such
date and each succeeding twelve-month period or portion therecf,
during the Term (hereinafter defined). ~

"Letter of Credit" shall have the meaning provided in
Section 42.01(a). '

Maintenance Obligations" shall have the meaning provided
in Section 26.03(a). :

"Master Development Plan" shall mean the 1979 Master Plan
for Battery Park City Authority, prepared by Alexander Cooper
Associates, dated October, 1979, as amended by the Second Amendment
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to Restated Amended Lease dated June- 15, 1983 and recorded on June
20, 1983 in the Office of the City Register, New York County in
Reel 696 at Page 432, as. the same may be hereafter amended,
modified or supplemented, in accordance with the provisions of
Section 41.18.

"Master Landlord," on the date as of which this Lease 1is
made, shall mean- Battery Park City Authority, but thereafter,
"Master Landloxrd" shall mean only the lessor at the time in
guestion under the Master Lease (hereinafter defined). '

"Master Lease" shall mean the Restated Amended Agreement
of Lease, made as of June 10, 1980, between BPC Development
Corporation, as landlord, and Battery Park City Authority, as
tenant, a Memorandum of which was recorded on June 11, 1980 in the
Office of the City Register, New York County in Reel 527 at page
163, as amended by First Amendment to Restated Amended Lease dated
as of June 15, 1983 and recorded on June 20, 1983 in said
Register's Office in Reel 696 at page 424, Second Amendment to
Restated Amended Lease dated June 15, 1883 and recorded on June 20,
1983 in said Register's Office in Reel 696 at page 432, Third
Amendment to Restated Amended Lease dated as of August 15, 1886 and
recorded on October 22, 1986 in said Register's Office in Reel 1133
at page 569, and Fourth Lease Amendment to Restated Amended Lease
dated as of May 25, 1990 and recorded on May 30, 1990 in said
Register's Office in Reel 1697 at page 307, as the same may be
hereafter amended, modified or supplemented. .

"Mortgage" shall mean any mortgage which constitutes a
lien on Tenant's interest in this Lease and the leasehold estate
created hereby, provided such mortgage is held by (i) priocr to
substantial completion of the Buildings, an Institutional Lender,
and from and after substantial completion of the Buildings, an
Institutional Lender or any person to whom an Institutional Lender
shall have assigned such mortgage, other than (a) an Affiliate
(unless such Affiliate is an Institutional Lender), or (b) a person
described in Section 10.01(c) of this Lease, or (ii) a Person
formerly constituting Tenant, or such Person's assignee, 1f such
mortgage 1s made to such Person in connection with an assignment by
Tenant of its interest in this Lease (other than an assignment by"
Tenant of its interest in this Lease to an Affiliate). The term
"Mortgage" shall not include a Unit Mortgage or Recognized Unit
Mortgage (each as hereinafter defined).

"Mortgagee" shall mean the holder of a Mortgage. The
term "Mortgagee" shall not include a Unit Mortgagee.

"New York City" shall mean The City of New York, a
mun1c1pal corporation of the State of New York.
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"Non-Disturbance and Attornment Agreement”" shall have the

meaning provided in Section 10.09.

"Operating Costs" shall have the meaning pfovided in
Section 26.05(a). ’

"Parks Budget" shall have the meéning providéd in Section
26.05(b) .

"Pavment Period" shall have the meaning provided in
Section 26.05(bj.

ax

: "Payments in Ilieu of Taxes" and "PILOT" shall have the
meaning provided in Section 3.02.

"Percentage Rent" shall have the meaning provided in
-Section 3.08(a).

"Percentage Rent Commencement Date™ shall have the
meaning provided in Section 3.08(a).

"Person" shall mean an individual, corporation, limited
liability company, partnership, Jjoint venture, estate, trust,
unincorporated association, any Federal, State, County or municipal
government or any bureau, department or agency thereof.

"Phase III" shall mean the Battery Place Neighborhood of
the Project Area (hereinafter defined), as delineated in the Design
Guidelines.

~ "Phase 1711 Esplanade Budget" shall have the meaning
provided in Section 26.05(b) .

"Premises" shall mean. the Land and Buildings.

"Prime Rate" shall mean the prime or base rate announced
as such from time to time by Citibank, N.A., or its successors, at
its principal office. Any interest payable under this Lease with
reference to the Prime Rate shall be adjusted on a deily basis,
based upon the Prime Rate in effect ‘at the time in question, and
shall be calculated on the basis of a 360-day year with twelve
months of 30 days each.

"Prior Tenants" shall have the meaning provided in
Section 26.05(a).

"Project Area" shall mean the premises demised pursuant
to the Master Lease.
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"Qualifving Sublease" shall have the meaning provided in
Section 10.08. '

“Quarterly Percentage Rent Statement” shall have the

meaning provided in Section 3.08(c).

"

Reappraisal Date" shall have the meaning provided in
Section 3.01(c).

"Recognized Unit Mortgage" shall mean a Unit Mortgage
held by a Recognized Unit Mortgagee. '

"Recognized Unit Mortgagee" shall mean a Unit Mortgagee
that has entered into a recognition agreement with Landlord. :

"Recourse Iiabilities" means any of the following:
(1) liability for fraud, knowing misrepresentation, breach of
cbligation to act in trust or as trustee, or conversion, including
without limitation Tenant's misapplication of security deposits,
insurance proceeds or condemnation awards that may come into
Tenant's possession or contrel; (ii) liability for Rental accruing
after an Event of Default by reason of actual use or occupancy of
any portion of the Buildings(other than, prior to termination of
this Lease, a management office to the extent not in excess of
1,500 square feet and the superintendent's apartment and office) by
Tenant (as distinguished from its subtenants) prior to recovery of
possession by Landlord (such liability being only for the Rental
attributable on a per square foot basis to the space so used or
occupied); and (iii) liability of Tenant arising under Section
19.01(4) with respect to claims made by third parties only, to the
extent the same would have been insured against pursuant to Article
1 but for Tenant's default under Article 7.

"Regulatory Body" shall have the meaning provided in
Section 3.06(h).

"Release Date" shall have the meaning provided in Section
3.06(b). :

"Rent Control Sanction" shall have the meaning provided
in Section 3.06(d).

"

Rent Insurance" shall have the meaning. provided in
Section 7.01(a) (iv).

' "Rent Officer" shall have the meaning provided in Section
3.06(c).
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"Rent Program" shall have the meaning provided in Section
3.06(c).

' "Rent Regulations" shall have the'meaning provided 1in
Section 3.06(a). '

"Rental" shall have the meaning provided in Section 3.05.

'"Reblécement Letter of Credit" shall have the meaning
provided in Secticon 42.01{e).

"Reguwirements" shall have the meaning provided in Section
14.01. :

: "Residential Esplanade" shall have the meaning provided
in Section 26.05(b) ' ‘

"Residential Esplanade Budget" shall have the meaning
provided in Section 26.05(b). :

"Residential TCQ" shall méan a Temporary Certificate of
Occupancy duly issued by the New York City Department of Buildings
for residential space in the Buildings.

; "Restoration" shall have the meaning provided in Section
8.01. . ,

"Restoration Funds" shall have the meaning provided in
Section 8.02(a). ‘ ‘

: "Restore" shall have the meaning provided in
Section 8.01. )

"Scheduled Completion Date" shall have the meaning
provided in Section 11.04.

"Schematics" shall have the meaning provided 1in
Section 11.02(a). -

"Second Period" shall have the meaning provided in
Section 3.01(a). :

, "Section 421-a" shall have the meaning provided in
Section 3.06(a). '

A"Self-Help"l shall have the meaning provided in
Section 26.04(a).
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"Settlement Agreement" shall mean the Settlement
Agreement, dated as of June 6, 1980, between New York City and the
Urban Development Corporation, as supplemented by Letter dated June
9, 1980, from Richard 2. Kahan to Edward I. Koch, and amended by
Amendment to Settlement Agreement dated as of August 15, 1986
between New York City and Landlord, Agreement for Certain Payments
dated as of June 28, 1989 between New York City and Landlord,
Agreement and Consent dated as of December 30, 1988 between New
York City and Landlord, Amendment and Agreement and Consent
Pursuant to Settlement Agreement dated as of May 18, 1990 between
New York City and Landlord, Amendment and Agreement and Consent
. Pursuant to Settlement Agreement and Consent dated as of October
15, 1993 Dbetween New York City. and Landlord, Amendment and
Agreement and Consent Pursuant to Settlement Agreement dated as of
April 10, 1995 between New York City and Landlord, 1996 Agreement
and Consent Pursuant to Settlement Agreement dated as of October 1,
1996, and as the same may be hereafter amended, mecdified or
supplemented in accordance with the provisions of Section 41.18.

"Subleases" shall have the meaning provided in
Section 10.04.

"Substantial Completicn of the Buildings" or

"Substantially Complete(d)!" shall have the meanings provided in
Section 11.04.

"Subtenants" shall have the meaning provided in
Section 10.04.

"Taxable Status Date" means January 5 of a Tax Year, or
such other date as may be hereafter adopted by applicable
Governmental Authorities as the Taxable Status Date. :

"Tax Fguivalent" shall mean the product obtained by
multiplying (a) the total assessed value of the Premises for the
Tax Year by (b) the tax rate applicable to comparable rezl property
situated in the Borough of Manhattan for such Tax Year, provided
that fcr the period described in Section 3.02(¢c) (iii), the total
assessed value of the Premises for the purposes of this calculation
shall be reduced by the total assessed value of the Land in effect’
for the Tax Year in which the Commencement cf Construction occurs
(without regard to any exemption or abatement from real property
taxation in effect prior to such Commencement of Construction). As
used herein, the term "total assessed value of the Premises"” shall
mean eilther the actual or the transitional assessed value of the
Premises, in accordance with the then prevailing practice of the
New York City Department of Finance or successor agency for the
levying of real property taxes on comparable real property.
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"Taxes" shall mean the real property taxes assessed and
levied against the Premises or any part thereof pursuant to the
provisions of Title 11, Chapter 2, of the Administrative Code of
The City of New York, as the same may now or hereafter be amended,
Oor any statute or ordinance in lieu thereof in whole or in part and
which would otherwise be payable 1f the Premises or any part
thereof or the owner thereof were not exempt therefrom.

"Tax Year" shall mean each tax fiscal year of New York
City.

"Tenant" shall mean BPCl2 Associates L.L.C. and, if BPCl2
Associates L.L.C. or any successor to its interest hereunder shall
in accordance with the terms of this Lease assign or transfer its
interest hereunder or any portion thereof, including without
limitation, a Unit (as defined herein) and the appurtenant
undivided interest in the leasehold common elements, the term
"Tenant" shall mean such assignee or transferee.

"Tenant's Civic¢ Facilities" shall have the meaning
provided in Section 26.01 (b). '

"Tenant-Stockholder"” shall mean any Person acguiring
shares in the Apartment Corporation and the interest of lessee
under the proprietary lease appurtenant to such shares.

"Term" shall mean the term of this Lease as set forth in
Article 2 hereof.

' "Third Period" shall have the meaning provided in Section
3.01(a). '
"Title Matters” shall mean those matters affecting title
to the Land set forth in Exhibit B hereto.
"Transfer" shall - have the meaning provided - in
Section 10.01(a).

"Unavoidable Delays" shall mean (i) with respect to
Tenant or its obligations hereunder, delays incurred by Tenant due
to strikes, lockouts, work stoppages due to labor jurisdictional
disputes, acts of God, inability to obtain labor or materials due
to governmental restrictions (other than any governmentzl
restrictions which Tenant is bound to observe pursuant to the terms
of this Lease), enemy action, civil commotion, fire, unavoidable
casualty or other causes beyond the control of Tenant (but not
including Tenant's insolvency or, financial condition), construction
activities of Landlord or Master Landlord, Landlord's failure to
complete Landlord's Civic Facilities in accordance with Section
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26.02, a work stoppage or slow-down requested by Landlord in order
not to unreascnably interfere with the work of other developers
within the Project Area, which for purposes herecof shall include
the construction activities of Landlord under. this Lease, and
(ii) with respect to Landlord or its obligations hereunder, delays
incurred by Landlord due to strikes, lockouts, work stoppages due
to labor jurisdictional disputes, acts of God, inability to obtain
labor or materials due to governmental restrictions (other than any
governmerital restrictions which Landlord is bound to observe
pursuant to the terms of this Lease), enemy action, civil
commotion, fire, unavoidable casualty or other similar causes
beyond the centrol of Landlord (but not including Landlord's
insolvency or financial condition); in each case provided such
party shall have notified the other party not later than fourteen
(14) days after such party knows or should have known of the
occurrence of same and the effects of which a prudent Person in the
position of the party asserting such delay could not have
reasonably prevented. : :

"Unit" shall mean a portion of Tenant’s leasehold estate
described as a unit in a Condominium Plan. '

"Unit Mortgage" shall mean any mortgage that encumbers a

Unit.

"Unit Mortgagee" shall mean the holder of a Unit
Mortgage. :

"Unit Owner" shall mean the owner(s) of a Unit.

"Wagner Park" shall have the meaning provided in Section
26.01(a). '

"Wagner Park Budget" shall have the meaning provided in
Section 26.05(b). - 4

ARTICLE 2

PREMISES AND TERM OF LEASE

Landlord does hereby demise and sublease to Tenant, and Tenant
does hereby hire and take from Landlord, the Premises, together
with all easements, appurtenances and other rights and privileges
now or hereafter belonging or appertaining to the Premises, subject
to the Title Matters.
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TO HAVE AND TO HOLD unto Tenant, its successors and assigns,

for a term of years (the "Ierm") commencing on the Commencement

Date
date
(the

and expiring on the 17th day of June, 2068 or on such earlier
upon which this Lease 1s terminated as hereinafter provided
"Expiration Date"). -

ARTICLE 3

RENT

EYSN

Section 3.01.

(a) For the period beginning on the Commencement Date

and continuing thereafter throughout the Term, Tenant shall pay to
Landlord,  without notice or demand, the annual sums referred to
-below (collectively, the "Base Rent"):

656729.11

(i) For each Lease Year (or portion thereof) listed
on Schedule 1 hereto, up to but not including -the First
Appraisal Date (the "First Period"), the annual rate set forth
on Schedule 1 opposite such Lease Year (or portion thereof)
each such sum to be increzsed to the amount  resulting from
dividing such sum by One Hundred Fifty Thousand (150,000) and
multiplying the result by the number of square feet of "floor
area" (as defined in the Zoning Resolution of the City of New
York) in the Building as approved pursuant to Article 11 (said
number of square feet being the "Designafed Footage").

(ii) For the Lease Year commencing on the First
Appraisal ’Date &nd continuing for a period of fifteen (15)
Lease Years (the "Second Period"), an amount per annum equal
to the greater of (x) six percent (6%) of the fair market
value of -the Land, determined as hereinafter provided,
considered as unencumbered by this Lease and the Master Lease
and as. unimproved except for Landlord's Civic Facilities and
other site improvements made by Landlord or (y) the product
derived by multiplying the Base Rent payable for the Lease
Year 1lmmediately prior to the First Appraisal Date by the
Applicable Percentage for such Lease Year.

(iii) For the Lease Year commencing on the date
immediately succeeding the expiration of the Second Period and
continuing for a period of fifteen (15) Lease Years (the
"Third Period"), an amount per annum equal to the greater of
(x) six percent (6%) of the fair market wvalue of the Land,
determined as hereinafter provided, considered as unencumbered
by this Lease and the Master Lease and as unimproved except
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for Landlord's Civic Facilitlies and other site improvements
made by Landlord or (y) the product derived by multiplying the
Base Rent payable in the last Lease Year of the Second Period
by the Applicable Percentage for such Lease Year. -

(iv) For the Lease Year commencing on the date
immediately succeeding the expiration of the Third Period and
centinuing for a period of fifteen (15) Lease Years (the
"Fourth Period"), an amount per annum equal to the greater of
(x) six percent (6%) of the fair market value of the Land,
determined as hereinafter provided, considered as unencumbered-
by this kease and the Master Lease and as unimproved except
for Landlord's Civic Facilities and other site improvements
made by Landlord or (y) the product derived by multiplying the
Base Rent payvable in the last Lease Year of the Third Period
'by the Applicable Percentage for such Lease Year.

(v) For the Lease Year commencing on the date
immediately succeeding the expiration of the Fourth Period and
continuing until the expiration of the Term (the "Fifth
Period"), an amount per annum equal to the greater of (x) six
percent (6%) of the fair market value of the Land, determined
as hereinafter provided, considered as unencumbered by this
Lease and the Master Lease and as unimproved except for
Landlord's Civic Facilities and other site improvements made
by Landlord or (y) the product derived by multiplying the Base
Rent payable in the last Lease Year of the Fourth Period by
the Applicable Percentage for such Lease Year.

(b) The Base Rent shall be payable in "equal monthly
installments in advance commencing on the Commencement Date and on
the first day of each month thereafter during the Term. The Base
Rent shall be payable in currency which at the time of payment is
legal tender for public and private debts in the United States of
America, and shall be payable at the office of Landlord set forth
above or at such other place as Landlord shall direct by notice to
Tenant. The Base Rent due for any Lease Year containing less than
twelve months, and any installment of the Base Rent due for any
period of 1less than . a full month, shall be appropriately
apportioned. '

(c) For the purposes of calculating Base Rent for the
Second Pericd, Third Period, Fourth Period and Fifth Period, the
fair market value of the Land shall be determined as of the first
day of the twenty-third Lease Year and as of each subsequent
fifteenth anniversary thereafter (such twenty-third anniversary
being referred to herein as the "First Appraisal Date," and each
subsequent fifteenth anniversary being referred to herein as a
"Reappraisal Date"). Such determination of fair market value shall
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be by appraisal in the manner provided in Section 3.07 hereof which
appraisal procedure shall commence not earlier than twelve months
prior to the First Appraisal Date or any Reappraisal Date, unless
prior thereto, Landlord and Tenant shall have agreed upon such fair
market value.

Section 3.02.

: {a) For each Tax Year or portion thereof within the
Term, Tenant shall pay to Landlord, without notice or demand, an
annual sum (each such sum being hereinafter referred to as a
"Pavment in Ideu of Taxes" or "PILOT") equal to the Adjusted Tax
Eguivalent for such Tax Year, payable 1in equal semi-annual
installments during such Tax Year, in advance on the first day of
each Jznuary and July. PILOT due for any period of less than six
months shall be appropriately apportioned. PILOT for the
semi-annual period in which the Commencement Date occurs shall be
paid on the Commencement Date, apportioned as provided in the
preceding sentence if the Commencement Date i1s not January 1 or
July 1. :

(b) Within ten (10) days after the date on which the
City Council of New York City (or any successor ‘governmental
agency) shall fix the tax rate applicable to real property
comparable to the Premises and situated in the Borough of Manhattan
for any Tax Year, Tenant shall advise Landlord of its calculation
of the Adjusted Tax Equivalent for 'the forthcoming Tax Year,
pursuant to Section 3.02(c) hereof. In the event that the City
Council (or any successor governmental agency) shall not have fixed
the tax rate for any Tax Year on or before the fifteenth day of the
final month of the immediately preceding Tax Year and, therefore,
Tenant shall be unable to calculate the Adjusted Tax Equivalent for
such Tax Year prior to the commencement of such Tax Year, Tenant
shall pay semi-annually, as estimated PILOT, an amount equal to the
amount required to be paid under this Article on account of PILOT
for the second half of the preceding Tax Year. Within ten <(10)
days after the date on which the City Council shall fix the tax
rate, Tenant shall pay to Landlord the amount ("Corrected PILOT"),
if any, by which PILOT properly payable for the portion of such Tax
Year 1n respect of which Tenant previously paid estimated PILOT"
exceeds the amount of such estimated PILOT. In the event that the
amount of such estimated PILOT shall exceed the amount of PILOT
properly payable for the portion of such estimated PILOT, Tenant
may credit such excess against (and deduct such excess from) future
payments of PILOT and (i) to the extent such amount shall not have
been fully recouped by deducting it from the immediately succeeding
PILOT payment, then Tenant may credit the amcunt of such excess
that was not recouped against Base Rent next payable hereunder
and/or succeeding PILOT payments until fully recouped and (ii) to
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the extent the full amount of such excess has not been credited to
Tenant by the Expiration Date, Landlord shall pay the excess to
Tenant promptly thereafter. Within sixty (60) days after the date
on which Tenant shall have advised Landlord of its calculation of
Adjusted Tax Equivalent or Corrected PILOT for-a given Tax Year, as
the case may be, Landlord shall advise Tenant as to whether
Landlord agrees with Tenant's calculation. If Lendlord shall
advise Tenant that Landlord agrees with Tenant's calculation or if
Landlord shall fail to advise Tenant of its determination within
such sixty (60) day period, Tenant's calculation shall be the basis
for PILOT for that Tax Year provided. that the tax rate and any
other such calculation does not change. If Landlord shall advise
Tenant that it disagrees with Tenant's calculation, Tenant shall
revise its calculation in accordance with Landlord's calculation,
and Landlord's calculation shall be the basis for PILOT for that
Tax Year, unless within ten (10) days after Landlord's advice to
Tenant, Tenant shall notify Landlord of its disagreement with
Landlord's calculation in which event Tenant shall pay PILOT in
accordance with Landlord's calculation pending resolution of the -
dispute.

. (c) For the purposes of this Section 3.02, the Adjusted
Tax Equivalent shall be, (i) for each Tax Year or portion thereof
within the period commencing -on the Rent Commencement Date and
ending on the earlier of (x) the last day of the Tax Year in which
a Residential TCO is duly issued by the New York City Department of
Buildings for all residential space in the Building, or (y) the
last day of the Tax Year in which the third (3rd) anniversary of
the Commencement of Construction has occurred on or before the
Taxable Status Date occurring during such Tax Year, an amount equal
to the Land Tax Equivalent or a pro rata portion thereof, as the
case may be; (ii) for the succeeding ten (10) Tax Years, subject to
the provisions of Section 3.06, an amount equal to the Land Tax
Equivalent; (iii) for the succeeding ten (10) Tax Years, subject to
the provisions of Section 3.06, an amount equal to the sum of the
Land Tax Equivalent plus the Tax Equivalent less the following
amounts: (A) for the succeeding two Tax Years, an amount equal to
one hundred percent (100%) of the Tax Equivalent; (B) for the
succeeding two Tax Years, an amount equal to eighty percent (80%)
of the Tax Equivalent; (C) for the succeeding two Tax Years, an’
amount equal to sixty percent (60%) of the Tax Equivalent; (D) for
the succeeding two Tax Years, an amount equal to forty percent
(40%) of the Tax Equivalent; and (E) for the succeeding Two Tax
Years, an . amount equal to twenty percent (20%) of the Tax
Equivalent; and (iv) for each Tax year or portion of a Tax Year
thereafter, zn amount equazl to the Tax Equivalent. :
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Section 3.03. Tenant shall continue to pay the full amount of
PILOT required under Section 3.02, notwithstanding that Tenant may
have  'instituted tax assessment reduction or other actions or
proceedings pursuant to Section 4.06 hereof to reduce the assessed
valuation of the Premises or any portion thereof. If any such tax
reduction or other action or proceeding shall ‘result in a final
determination in Tenant's favor (i) - Tenant shall be entitled to a
credit against future PILOT to the extent, if any, that the PILOT
previously paid for the Tax Year for which such final determination
was made exceeds the PILOT as so determined, and (A) to the extent
such amount shall not have been fully recouped by deducting it from
the immediatedy succeeding PILOT payment, then Tenant may credit
the amount of such excess that was not recouped against Base Rent
next payable hereunder and/or PILOT until fully recouped, and
(B) to the extent the full amount of such excess has not been
credited to Tenant by the Expiration Date, Landlord shall pay the
excess to Tenant promptly thereafter, and (ii) 1if such final
determination 1is made for the then current Tax Year, future
payments of PILOT for said Tax Year shall be based on the PILOT as
so determined. 1If at the time Tenant is entitled to receive such
a credit the City of New York is paying interest on refunds of
Taxes, Tenant's credit shall include interest at the rate then
being paid by the City of New York. In no event, however, shall
Tenant be entitled to any refund of any such excess from Landlord
except to the extent that, as of the Expiration Date, all such
credits have not been recovered. . :

Section 3.04. Tenant shall pay to Landlord the Civic
Facilities Payment in accordance with the ©provisions of
Section 26.05. : -

Section 3.05. All amounts required to be paid by Tenant
pursuant to this Lease, including, without limitation, Base Rent,

Percentage Rent, PILOT, Impositions, ~payments pursuant to
Section 11.05(¢c) hereof and Civic Facilities Payments
(collectively, "Rental"), shall constitute rent under this Lease

and shall be payable in the same manner as Base Rent. Rental shall

be absolutely net .to Landlord without any abatement, deduction,

counterclaim, set-off or offset whatsocever except as specifically
set forth in this Lease, so that this Lease shall yield, net, to’
Landlord, Rental in each year during the Term and that Tenant shall

pay all costs, expenses and charges of every kind and nature

relating to the Premises (except Taxes, if any, and the cost of
maintaining Landlord's Civic Facilities) which may arise or become
due or payable during or after (but attributable to a period
falling within) the Term.
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Section 3.06.

(a) Until the Release Date, - as defined in
Section 3.06(b), Tenant, on a voluntary Dbasis and solely as a
condition precedent to receiving benefits (as set forth in
Section 3.02(c) hereof) equivalent to benefits available under
section 421-a of the Real Property Tax Law ("Section 421-a"), shall
enjoy such rights and observe such requirements pertaining to the
rental of dwelling units in the Building, as would be available or
applicable to the owner of the Building pursuant to Chapter 4 of
Title 26 of the Administrative Code of New York City, the Rent
Stabilization-~Code promulgated by the New York State Division of
Housing and Community Renewal ("DHCR") as well as .regulations
promulgated pursuant thereto, all as heretofore and hereafter
amended . (collectively, the "Rent Regulations"), had construction of
the Building commenced thirty (30) days after the Commencement Date
and had the Building received partial tax exemption under Section
421-a and consequently been subject to rent stabilization to the
extent provided for under Section 421-a or any successor thereto,
except to the extent the Rent Regulations. are no longer in effect
or any apartments or class cf apartment (s) would not be subject to
rent stabilization under the exemptions provided in the Rent
Regulations. ’

(b) Tenant shall submit itself to the Jjurisdiction of
the DHCR, or any successor agency administered by the State of New
York or New York City having jurisdiction over rent stabilized
buildings (the "Regulatory Body"). Upon submitting to the
jurisdiction of the Regulatory Body, Tenant shall comply with all
of the requirements thereof, except to the extent the Rent
Regulations are no longer in effect or any apartments or class of
apartment (s) would not be subject to rent stabilization under the
exemptions provided in the Rent Regulations, and shall remain
subject to the ‘jurisdiction thereof, or of any successor
association or agency, for as long as the owner of the Building
would be required to so comply and to remain subject to such
jurisdiction, had construction of the Building commenced thirty
(30) days after the Commencement Date and had the Building received
partial tax exemption under Section 421-a and consequently had been
subject to rent stabilization under applicable law and regulatlon,’
(hereinafter referred to as the "Release Date").

(c) Noncompliance by Tenant with the Rent Regulations
shall cause Tenant to be subjected to such sanctions and penalties
as would be imposed by the Regulatory Body, had the Building
received partial tax exemption under Section 421-a and had the.
owner failed to comply with the Rent Regulations, regardless of
‘whether Tenant is actually subject to the Jjurisdiction of the
Regulatory Body. If Tenant is not subject to the jurisdiction of
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such Regulatory Body and Landlord in its sole discretion shall
require Tenant to comply with all of the requirements of the Rent
Regulations as if Tenant had submitted to the jurisdiction of such
Regulatory Body, then in such case Tenant shall be subject to the
jurisdiction of an impartial rent officer (the "Rent Officer") (who
shall not be a tenant in the Project Area), appointed by Landlord,
who shall administer a program of rent regulations which shall be
the same as the Rent Regulations administered by the Regulatory
Body (the "Rent Program"). The authority of the Rent Officer shall
be limited to implementing and administering the Rent Program. The
Rent Officer shall act in a non-discriminatory fashion with respect
to Tenant and other tenants of Landlord with similar Lease

Requirements. In such event, Tenant shall pay to Landlord
reasonable administration fees, as determined by Landlord, and such
fees shall constitute Rental hereunder. Tenant 1in no manner

waives, limits or otherwise compromises its right to resort to any
and all facets of the judicial system for the resolution of
disputes pertaining to the Rent Program or the administration
thereof including, without limitation, such due process and/or
arbitration rights that would be available if the Regulatory Body
had jurisdiction.

(d) In the event Tenant fails to remain subject to the
jurisdiction of the Regulatory Body or fails to participate in the
Rent Program, as the case may be, prior to the Release Date, Tenant
shall become subject to such sanctions and penalties as are then
applicable to owners of buildings receiving partial tax exemption
under Section 421-a upon such termination or revocation, including,
if applicable, submitting to the Jjurisdiction of the agency
implementing and administering the rent control program pursuant to
Chapter 3 of Title 26 of the New York City Administrative Code, as
heretofore and hereafter amended (the "Rent Control Sanction"). In
the event Tenant 1is required to comply with the Rent Program in
accordance with the provisions of paragraph (c¢) of this Section and
Tenant's participation in such Rent Program 1is terminated or
revoked by reason of Tenant's noncompliance with the Rent Program
‘prior to the Release Date, Tenant shall be subject to the Rent
Control Sanction (if applicable, in accordance with the preceding
sentence) as the same shall be administered by the Rent Officer.
Tenant shall be afforded the same rights and remedies, including
without limitation due process and appeal rights as, and shall not
be subject to penalties more severe than, 1if the agency that
otherwise would have Jjurisdiction were administering the Rent
Control Sanction. If the Rent Control Sanction becomes applicable,
until the Release Date all increases in rents and other matters
pertaining to the rental of residential units in the Building shall
be regulated in accordance with the rent control laws and
regulations by the governmental agency having jurisdiction or by
the Rent Officer, as the case may be. Tenant shall be offered the
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same rights and remedies, 1including, without Ilimitation, due
process and appeal rights as, and shall not be subject to penalties
more severe than, 1f the agency that otherwise would have
jurisdiction were administering the Rent Control Sanction.

(e) Solely as a condition precedent to receiving
‘benefits (as set forth in Section 3.02(c) hereof) equivalent to
benefits available under Section 421-a, Tenant shall comply with
all of the rsquirements of Section 421-a that would be applicable
to a project receiving equivalent benefits and the rules and
regulations promulgated thereunder. In the event that Tenant shall
either commit -an act or fail to commit an act, which act or failure
would result in revocation, discontinuance or diminution of tax
benefits under Section 421-z had the Building received partial tax
exemption under such Section, then the PILOT payable under Section
3.02 hereof shall be  increased to an amount equal to the real
estate taxes which would be payable by the owner of the Premises in
the case of such revocation, discontinuance or diminution, were
Tenant the fee owner thereof and had the Building received partial
tax exemption under Section 421-a. Prior to payment of any such
increase, Tenant shall have the right to notice and cure and to
contest or challenge the same in the same manner as is provided for
contest or challenge of the revocation, discorntinuance or
diminution of partial tax exemption benefits under Section 421-a
‘and the rules and regulations promulgated thereunder. Such contest
or challenge shall be to the agency having Jurisdiction over
Section 421-a, but if such agency will not accept such contest or
challenge, than such contest or challenge shall be referred to the
Rent Officer, who shall be subject to the same standards,
procedures and precedent to which the aforesaid agency would have .
been subject.

(f) The initial rents permitted tc be charged by Tenant
to Subtenants of dwelling units in the Building shall be the
maximum allowable rents as determined by the New York City
~Department of Housing Preservation and Development, or -any
successor agency having such authority as if the Building had
received partial tax exemption under Section 421-a and consequently
been subject to rent stabilization under applicable law and
regulation, provided that, in addition to such allowable rents, -
Tenant shall be entitled to charge amounts equal to Civic
Facilities Payments as set forth in paragraph (g) of this Section.

(g) Notwithstanding anything to the contrary contained
in paragraphs (a) through (f) of this Section, Tenant, in addition
to any rents permitted to be charged and collected pursuant to the
Rent Regulations shall be permitted to charge and collect from all
residential Subtenants (and, if Tenant shall elect in its sole
discretion, zmong all other Subtenants, or, 1f Tenant shall elect
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in its sole discretion, among all residential Subtenants or all
Subtenants, other than low income Subtenants) in the aggregate an
amount equal to the Civic Facilities Payment due from Tenant
pursuant to Section 26.05(a). Such charge shall be based on each
Subtenant's pro rata share of the Civic Facilities Payment,
allocated by Tenant among residential Subtenants (and, i1f Tenant
shall elect in its sole discretion, among all other Subtenants, or,
if Teriant shall elect in its sole discretion, among all residential
Subtenants or all Subtenants, other than low income Subtenants) in
a reasonable manner. '

(h) «Tenant's obligations under this Section 3.06 shall
cease upon the Release Date.

(1) Each Sublease for a dwelling unit in the Building
-shall contain a provision, in such form as may be required by the
Rent Regulations or by any applicable Reguirement, advising the
Subtenant that rents for the unit are regulated, pursuant to the
terms of this Lease, under the Rent Regulations. Upon the request
by any Subtenant or i1f required by any applicable Requirement,
Tenant shall make available to such Subtenant a copy of the Rent
Regulations.

Section 3.07.

{(a) Each determination of fair market value of the Land
referred to in Section 3.01(a) (ii)~(v) shall be made in accordance
with the procedures set forth in Article XVII of the Master Lease
as 1n effect on the date hereof. Landlord shall and shall cause
Master Landlord to permit Tenant and Tenant's representatives
(including its Mortgagee or Mortgagees, if any) and witnesses, at
Tenant's cost and expense, to participate in such procedures.
Landlord, as tenant under the Master Lease, shall appoint as 1its
appraiser under the Master Lease an appraiser designated by Tenant
provided that the appraiser so designated is qualified to act as
such pursuant to the terms of the Master Lease, and Tenant shall
pay the fees and expenses payable by Landlord as such tenant in
respect of the Premises pursuant to Section 17.02 of the Master
Lease.

(b} In the event that New York City shall, for any
reason, fail to determine the assessed value of the Premises for
any Tax Year during the Term, such assessed value shall be
determined in accordance with the procedures set forth in Article
XVII of the Master Lease, provided that, in making such
determination, the appraisers shall take into consideration the
equalization rates then applicable to comparable properties
situated in the Borough of Manhattan, as well as any limitations on
increases 1in assessed value for such comparable properties
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prescribed by applicable law. Tenant shall have the same right to
participate in such procedures, and to appoint an appralser, as set
forth in Section 3.07(a).

Section 3.08.

{a) For the period commencing on the date Tenant shall
first collect any Gross Non-Residential Revenue (such date being
hereinafter called the "Percentage Rent Commencement Date") and
ending on December 31 of the calendar year in which the Percentage
Rent Commencement Date occurs, and for each calendar year or
partial calendar year thereafter occurring during the Term, Tenant
shall pay to Landlord, in the manner set forth below, an amount
("Percentage Rent") egqual to two percent (2%) of the Gross Non-
Residential Revenue during each such calendar year, or portion
thereof. Percentage Rent shall be computed quarterly (subject to
adjustment as provided in Section 3.08(d) and paid in the manner
hereinafter set forth.

(b) Intentionally Deleted.

(c) Tenant shall deliver to Landlord d&s soon as
practicable after the end of each calendar quarter in each Lease
Year commencing with the calendar quarter during which the
Percentage Rent Commencement Date occurs, but in no event later
than thirty (30) days thereafter, a statement, (the "Quarterly
Percentage Rent Statement") showing in reasonable detail Gross Non-
Residential Revenue from the prior fiscal quarter. Based upon the
Quarterly Percentage Rent Statement submitted by Tenant to
Landlord, Tenant shall pay to Landlord two percent (2%) of the
Gross Non-Residential Revenue. Such partial payment of Percentage
Rent shall be made by Tenant simultaneously with the submission to
Landlord of the Quarterly Percentage Rent Statement.

(d) Tenant shall deliver to Landlord as soon as
practicable after the end of each calendar year commencing with.the
calendar year during which the Percentage Rent Commencement Date
occurs, but in nc event later than one hundred twenty (120) days
thereafter, a separate statement (the "Annual Percentage Rent
Statement") for such Lease Year showing Gross Non-Residential
Revenue, together with the amount of Percentage Rent due for such
calendar year. If the Annual Percentage Rent Statement shall show
that the sums paid by Tenant as Percentage Rent for such calendar
vear for which such Annual Percentage Rent Statement is given were
less than the Percentage Rent payable by Tenant for such Lease
Year, then Tenant shall pay to Landlcrd, together with the delivery
to Landlord of the Annual Percentage Rent Statement, the amount of
such deficiency, and if the Annual Percentage Rent Statement shall
show that the sums paid by Tenant as Percentage Rent for such
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calendar year exceeded the Percentage Rent payable by Tenant for
such Lease Year, Landlord shall permit Tenant to offset the amount
of such excess, without interest, against subsequent payments of
Percentage Rent and, (i) to the extent such amount shall not have
been fully recouped by deducting it from the immediately succeeding
payment of Percentage Rent, then Tenant may credit the amount of
such excess that was not recouped zgainst Base Rent next payable
hereunder and/or succeeding payments of Percentage Rent until fully
recouped, and (1i) to the extent the full amount cf such excess has
not been credited to Tenant by the Expiration Date, Landlord shall
pay the excess to Tenant promptly thereafter.

“ax,

Section 3.09. In connection with the payment by Tenant of
Percentage Rent, the following provisions shall apply:

(a) Tenant shall at all times keep and maintain at an
office located in New York City books and records prepared on the
basis required under Section 3.09(b), showing in reasonable detail
the amount of Gross Non-Residential Revenue. Unless consented to
by Landlord, such books and records relating to any calendar year
shall not be destroyed or disposed of for a period of four (4)
years after the end of such calendar year. Landlord or its
representatives shall have the right on reasonable notice during
regular business hours to examine, audit and/or photocopy all such
books and records. If an audit by Landlord with respect to any
Year is not commenced within the aforesaid four (4) year period,
the computation of the Percentage Rent paid by Tenant for such
calendar year shall not thereafter be subject to Landlord's audit
and shall conclusively be deemed correct.

(b) Each Annual Percentage Rent Statement and Quarterly
Percentage Rent Statement required under this Lease shall be (i)
prepared on a cash basis consistently applied and (ii) verified by
the chief financial officer or managing partner of Tenant or an
Affiliate, or if the managing partner of Tenant or such Affiliate
is not an individual, by the chief financial officer of such
managing partner or such Affiliate, as being true and correct to
the best of his knowledge. If the amount of space in the Building

i

utilized for non-residential purposes exceeds 10,000 square feet, -

then each Annual Percentage Rent Statement shall be certified by an
independent public accounting firm (the "C.P.A.") which is (x) an
accounting firm having at least eight (8) partners, or (y) a firm
approved by Landlord, which approval shall not be unreasonably
withheld. Such certification shall include, without limitation, a
statement by the C.P.A. that an examination of Tenant's books and
records has been conducted by the C.P.A. 1in accordance with
generally accepted auditing standards consistently applied and that
the Annual Percentage Rent Statement has been prepared on a cash
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basis 1in accordance with accounting principles consistently
applied. '

(c) If Landlord shall elect to conduct an audit of
Tenant's books and records and such audit discloses an underpayment
of Percentage Rent, subject to Section 3.09(e), Tenant shall pay to
Landlord within thirty (30) days after demand the amount of such
deficiency, plus interest thereon at the Involuntary Rate from the
date upon which such sum was due to the date of actual payment. In
addition, if such deficiency shall be in excess of three and one-
half percent (3.5%) of the amount alleged by Tenant to be pavable,
Tenant shall pay to Landlord within thirty (30) days after demand
all reasonable costs incurred by Landlord in connection with such
audit.

(d) If Tenant or an Affiliate of Tenant shall themselves
use or occupy any non-residential portion of the Buildings, there
shall be imputed as income the fair market rental value of the
portion of the Buildings so occupied by Tenant or such Affiliate,
as the case may be. Provided, however, that no income shall be
imputed by reason of Tenant's or an Affiliate's occupancy of any of
the following: (i) leasing and management office to the extent not
exceeding 1,500 square feet; (il) common storage areas used for the
benefit of the Building or its occupants; (iii) model apartments;
(iv) building superintendent's apartment and office; (v) common
areas; or (vi) space used for laundry, valet or health club
purposes.. Such income shall be deemed to be, and construed as,-
Gross Non-Residential Revenue for all purposes of this Lease. Fair
market rental value as used in this Lease shall mean the rental
which would be paid under a sublease (commencinhg at the same time
as Tenant's or such Affiliate's use or occupancy) with a non-
related Person leasing a similar amount of space in the same
Building, for the same term, for a similar purpose and in a similar
location in the Building, and shall include, inter zlia, all fixed,
percentage and escalation rents which would be included under such
sublease. - ' ~

(e) If at any time and for any reason there shall be a
dispute as to the determination of Gross Non-Residential Revenue or
fair market rental wvalue, such dispute shall be determined by
arbitration pursuant to Article 3¢ herecf. Pending resolution of
the dispute, Tenant's determination of Gross Non-Residential
Revenue shall prevail and Tenant shall pay Percentage Rent based
upon such determination. Without limitation of the foregoing, any
deficiency, interest and expenses which may be payable by Tenant to
Landlord pursuant  to Section 3.09(c) shall not be payable if
disputed by Tenant unless and until determined by such arbitration.
If such arbitration determines an underpayment by Tenant, Tenant
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shall pay the amount of such underpayment, plus interest thereon at
the Inveluntary Rate, within ten (10) days after demand.

ARTICLE 4
IMPOSITIONS

Section 4.01.

(a) - Tenant shall pay, as hereinafter provided, all of
the following items (collectively, "Impositions") imposed by any
Governmental Authority (other than a Governmental Authority acting
solely in its capacity as & party in the chain of title (i.e.,
Master Landlord or Landlord) and not as a Governmental Authority)
and which are not solely applicable to the Project Area, to
properties which are exempt from Taxes or to lessees of any of the
foregoing: (a) real property assessments (not including Taxes),
(b) personal property taxes, (c) occupancy and rent taxes, (d)
water, water meter and sewer rents, rates and charges, (e) excises,
(f) levies, {g) license and permit fees, (h) service charges with
respect to police protection, fire protection, street and highway
construction, maintenance and lighting, sanitation and water
supply, if any, (i) fines, penalties and other similar or like
governmental charges applicable to the foregoing and any interest
or costs with respect thereto and (j) except for Taxes, any and all
other governmental levies, fees, rents, assessments or taxes and
charges, general and special, ordinary and extraordinary, foreseen
and unforeseen, of any kind and nature whatsoever, and any interest
or costs with respect thereto, which at any time during the Term
are, or, if the Premises or any part thereof or the owner thereof
were not exempt therefrom, would have been (1) assessed, levied,
confirmed, imposed upon or would have become due and payable out of
or in respect of, or would have been charged with respect to, the
Premises or any document to which Tenant is. a party creating or
transferring an interest or estate in the Premises (excluding any
capital gains taxes imposed in connection with the execution of
this Lease) or the use and occupancy thereof by Tenant and (2)
encumbrances or liens on- (i) the Premises, or (ii) the sidewalks or
streets in front of or adjoining the Premises, or (iii) any vault
(other than a vault in respect of which a utility company is
obligated to pay any charge specified above or which .is exempt from
any such charge by reason of use thereof by any such utility
company), passageway or space in, over or under such sidewalk or
street, or (iv) any other appurtenances of the Premises, or (v) any
personal property (except personal property which is not owned by
or leased to Tenant), Equipment or other  facility used in the
operation thereof, or (vi) the Rental (or any portion thereof)

656729.11 29



payable by Tenant hereunder, each such Imposition, or installment
thereof, during the Term to be paid not later than thirty (30) days
prior to the Due Date thereof unless the notice for payment of the
same is received less than sixty (60) days prior to the payment Due
Date, in which event, payment shall be made not later than the Due
Date thereof. However, 1f, by law, any Imposition may at the
option of the taxpayer be paid in installments (whether or not
interest shall accrue on the unpaid balance of such Imposition),
Tenant may exercise the option to pay the same in such installments
and shall be responsible for the payment of such installments only,
together with applicable interest, if any, provided that all such
installment peayments together with applicable interest, if any,
relating to periods pricr to the date definitely fixed in Article
2 hereof for the expiration of the Term shall be made prior to the
Expiration Date. ~Tenant shall promptly notify Landlord if Tenant
shall have elected to pay any such Imposition in installments.

(b) Landlord represents to Tenant that, to the best of
Landlord's knowledge without any independent investigation, there
are no Impositiocns as of the date hereof.

Section 4.02. Tenant, from time to time upon request of
Landlord, shall promptly furnish to Landlord official receipts of
the appropriate imposing authority (to the extent Tenant has
received same), or other evidence reasonably satisfactory to
Landlord, evidencing the payment of Impositions.

Section 4.03.

(a) If the Premises shall at any time become subject to
Taxes, Landlord shall pay the Taxes on or before the due date
thereof. In no event shall Tenant be obligated to pay Taxes:
Landlord shall have the right, at Landlord's expense, to contest
the imposition of Taxes, and pending such contest, if permitted by
applicable law, Landlord shall not be required to pay the Taxes
being so contested, unless failure to pay same shall result in-the
imminent loss or forfeiture of the Premises or the termination of
Tenant's interest under this Lease or Tenant would by reason
thereof be subject to any civil or criminal penalty or liability.
If Landlord shall exercise its right to contest the imposition of -
Taxes, Landlord shall promptly notify Tenant of such contest, and,
at Tenant's request, shall deliver to Tenant copies of all
applications, protest and other documents submitted by Landlord to
any Governmental Authority. Landlord shall not, without Tenant's
consent, enter into a settlement of any such contest 1if such
settlement would or might, in Tenant's reasonable Jjudgment,
increase the amount of PILOT payable by Tenant under this Lease.
If Landlord shall have failed to pay the Taxes as required
hereunder and shall not have timely commenced a proceeding to
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contest same, or shall have timely commenced a proceeding to
contest the Taxes but failure to pay the Taxes during the pendency
of such proceeding could, in Tenant's reascnable judgment, result
in the imminent loss or forfeiture of the Premises or the
termination of Tenant's interest under this Lease or Tenant could,
in Tenant's reasonable judgment, by reason thereof be subject to
any cilvil or criminal penalty or liability, then Tenant may pay
such unpaid Taxes together with any interest or penalties thereon
and deduct such payment from the next installment of PILOT (and, to
the extent, 1f any, that such payment shall exceed the next
installment of PILOT, from the next installment(s) of Base Rent)
together with«interest thereon at the Involuntary Rate.

(b) Nothing herein contained shall require Tenant to pay
municipal, state or federal income, gross receipts, capital gains,
- lnheritance, estate, succession or profit taxes of Landlord, or any
corporate franchise tax imposed upon Landlord or any transfer or
gains tax imposed on Landlord. ‘

Section 4.04. Any Imposition relating to a period a part of
which is included within the Term and a part of which is included
in a period of time before the Commencement Date or after the date.
definitely fixed in Article 2 hereof for the expiration of the Term
(or any earlier expiration of this Lease other than by reason of
Tenant's default) (whether or not such Imposition shall he
assessed, levied, confirmed, impcsed upon or 1in respect of or
become a lien upon the Premises, or shall become payable, during
the Term) shall be apportioned between Landlord and Tenant as of
the Commencement Date or such date definitely fixed for the
expiration of the Term (or any earlier expiration of this Lease
other than by reason of Tenant's default), as the case may be, so
that Tenant shall pay only that portion of such Imposition which
that part of such fiscal period included in the period of time
commencing on or after the Commencement Date or occurring before
such date definitely fixed in Article 2 for the expiration of the
Term (or any earlier expiration of this Lease other than by reason
of Tenant's default) bears to such fiscal period, and Landlord
shall pay the remainder thereof. OCther than 1in respect of
Impositions relating, in part, to a period of time before the
Commencement Date, no such apportionment of Impositions shall be-
made 1if this Lease is terminated prior to the Expiration Date as
the result of an Event of Default.

Section 4.05. Tenant shall have the right to contest the
amount or validity, in whole or in part, of any Imposition by
appropriate proceedings diligently conducted in good faith, in
which event, notwithstanding the provisions of Section 4.01 hereof,
payment of such Imposition shall be postponed if, and only as long
as: :
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(2) nelther the Premises nor any part thereof, or
interest therein or any income therefrom (except to the extent
covered by security deposited in accordance with this Section 4.05)
0r any other assets of or funds zappropriated to Landlord would by
reason of such postponement or deferment, be, in the reasonable
judgment of Landlord, in imminent danger of being forfeited or lost
or subject to any lien, encumbrance or charge, and neither Landlord
nor Tenant would by reason thereof be subject to any civil or
criminel liability; and

(b) Tenant shall have deposited with Depository, cash or
a letter of «wredit in a form and from an issuer reasonably
satisfactory to Landlord in the amount so contested and unpaid,
together with all interest and penalties in connection therewith
and all charges that may or might be assessed against or become a
charge on the Premises or any part thereof in such proceedings, or
such other security as shall be reasonably satisfactory to
Landlord. ‘

Upon the termination of such proceedings, it shall be the
obligation of Tenant to pay the amount of such Imposition or part
thereof as finally determined in such proceedings, the payment of
which may have been deferred during the prosecution o¢f such,
proceedings, together with any costs, fees (including attorneys’
fees and disbursements), interest, penalties or other liabilities
in connection therewith, and upon such payment, Depository shall
return, with interest, if any, any amount deposited with 1t as
aforesaid, provided, however, that Depocsitory at Tenant's request
or upon Tenant's failure to do so in a timely manner, at Landlord's
request, shall disburse said moneys on deposit with 1t directly to
the Governmental Authority to whom such Imposition is payable and
any remaining monies, with interest, 1f any, shall be returned
promptly to Tenant. If, at any time during the continuance of such
proceedings, Landlord shall, in 1ts reasonable opinion, deem
insufficient the amount deposited as aforesaid, Tenant, within
fifteen (15) days after demand, shall make an additional deposit
with the Depository of such additional sums or increase the letter
of credit, or post other acceptable security as Landlord reasonably
may regquest, and upon failure of Tenant to do so, the amount
theretofore deposited may be azpplied at the request of Landlord to -
the payment, removal and discharge of such Imposition and the
interest and penalties in connection therewith and any costs, fees
(including attorneys' fees and disbursements) or other liability
accruing in any such proceedings, and the balance, 1f any, with any
interest earned thereon, shall be returned to Tenant or the
deficiency, if any, shall be paid by Tenant to the Depository
within ten (10) days after demand.
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Section 4.06. Tenant shall have the right to seek reductions
in the wvaluation of the Premises assessed for Taxes and to
prosecute any action or proceeding in connection therewith,
provided that no such action or proceeding shall postpone Tenant's
obligation to pay any Imposition except in accordance with the
provisions of Section 4.05 hereof. Except to the extent provided
in Section 3.03 and 4.03 hereof, no such action or proceeding shall
affect Tenant's obligation to pay any installment of PILOT.

Section 4.07. Landlord shall not be required to join in any
proceedings referred to in Sections 4.05 or 4.06 hereof unless the
provisions of-any law, rule or regulation at the time in effect
shall require that such proceedings be brought by or in the name of
Landlord, in which event, Landlord shall join and cooperate in such
proceedings or permit the same to be brought in its name but shall
not be 1liable for the payment of any costs or expenses in
‘connection with any such proceedings and Tenant shall reimburse
Landlord for any and all costs or expenses which Landlord may
reasonably sustain or incur in connection with any such
proceedings, including reasonable attorneys' fees and
disbursements. If the provisions of such law, rule or regulation
at the time in effect shall require that such proceedings be
brought by or in the name of Master Landlord, Landlord shall cause
Master Landlord to join and cooperate in such proceedings or permit
the same to be brought in the name of Master Landlord, provided
Master Landlord shall not be liable for the payment of any costs or
expenses in connection with any such proceedings and if Landlord
and Master Landlord shall be different Persons, Tenant shall
reimburse Master Landlord for any and all costs and expenses which
Master Landlord may reasonably sustain or incur in connection with
any such proceedings, including reasonable attorneys' fees and
disbursements. In the event Tenant shall institute a proceeding
referred to in Sections 4.05 or 4.06 hereof and no law, rule or
regulation in effect at the time requires that such proceeding be
brought by and/or in the name of Landlord, Landlord, nevertheless,
shall, at Tenant's cost and subject to the reimbursement provisions
hereinabove set forth, cooperate with Tenant in such proceeding and
shall cause Master Landlord to cooperate.

Section 4.08. Any certificate, advice or bill of the"
appropriate official designated by law to make or issue the same or
to receive payment of any Imposition asserting non-payment of such
Imposition shall, absent manifest error, be prima facie evidence
that such Imposition is due and unpaid at the time of the making or
issuance of such certificate, advice or bill, at the time or date
stated therein. : '
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ARTICIE 5

DEPQOSTITS FOR_TMPOSTITIONS -

Section 5.01.

(a) In order to assure the payment of all Impositions,
Tenant, upon the demand of Landlord at any time after the
occurrence of an Event of Default hereunder that arises from
Tenant's failure to comply with the provisions of Article 4, shall
deposit with Bepository on the first day of each month during the
Term, an amount egual to one-twelfth (1/12th) of the annual
Impositions then in effect.

(b) If at any time the monies so deposited by Tenant
shall be insufficient to pay the next installment of Impositions
then due, Tenant shall after demand therefor by Landlord deposit
the. amount of the insufficiency with Depository to enable
Depcsitory to pay the next installment of Impositions at least
thirty (30) days prior to the Due Date thereof.

(c) Depository shall hold the deposited monies in a
special account for the purpose of paying the charges for which
such amounts have been deposited as they become due, and Depository
shall apply the deposited monies for such purpose not later than
the Due Date for such charges. - :

(d) If at any time the amount of any Imposition 1is
increased or Landlord receives information from the entity or
entities imposing such Imposition that an Imposition will be
increased and the monthly deposits then being made by Tenant under
this Section 5.01 would be insufficient to pay such Imposition
thirty (30) days prior to the Due Date thereof, then upon written
notice from Landlord to Tenant of such fact, the monthly deposits
shall thereupon be increased and Tenant shall deposit immediately
with Depository sufficient monies for the payment of the increased
Imposition. Thereafter, the monthly payments shall be adjusted so
that Depository shall receive from Tenant sufficient monies to pay
each Imposition at least thirty (30) days prior to the Due Date of’
such Imposition. '

(e) For the purpose of determining whether Depository
has on hand sufficient monies to pay any particular Imposition at
least thirty. (30) days prior to the Due Date thereof, deposits for
each category . c¢of Imposition  shall -be treated separately.
Depository shall not be obligated to use monies deposited for the
payment of an Imposition not yet due and payable for the payment of
an Imposition that is due and payable.
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(f) Notwithstanding the foregoing, (i) deposited monies
may be held by Depository in a single bank account, and (ii)
Depository shall, at Landlord's option and direction (with a copy
to Tenant of such direction) and if Tenant shall fail to make any
payment or perform any obligation required under this Lease, use
any monies deposited pursuant to Articles 4 or 5 for the payment of
any Rental.

(g) If this Lease shzll be terminated by reason of any
Event of Default or 1f dispossession occurs pursuant to
Section 24.03(b); all deposited monies under this Article 5 then
held by Depository shall be paid to and applied by Landlord in
payment of any and all sums due under this Lease and Tenant shall
promptly pay the resulting deficlency.

(h) Any interest paid on monies deposited pursuant to
this Article 5 shall be .applied pursuant to the foregoing
provisions against amounts thereafter becoming due and payable by
Tenant.

(i) Anything 1in this Article 5 +to the contrary
notwithstanding, 1f the Event of Default which gave rise to
- Landlord having demanded that Tenant make deposits under this
Section 5.01 shall have been cured by Tenant and for a period of
six (6) consecutive months following such cure no Event of Default
under the provisions of Article 4 shall have occurred under this
Lease, then, at any time after the expiration of such six (6) month
period, upon the demand of Tenant, provided that no Event of
Default shall have cccurred under Article 4 of this Lease, all
monies deposited under this Article 5 then held by Depositecry, with
the interest, if any, accrued thereon, shall be returned to Tenant
and Tenant shall not be required to make further deposits under
‘this Article 5 unless and until there shall occur a subsequent
Event of Default under the provisions of Article 4 and Landlord
shall make demand upon Tenant to make deposits for Impositions.

(3j) In the event that a Mortgagee (provided such
Mortgagee be an Institutional Lender) shall require Tenant to
deposit funds to insure payment of Impositions, any amount so
deposited by Tenant with such Mortgagee shall be credited against
the amount, if any, which Tenant would otherwise be required to
deposit under this Article 5.

Section 5.02. If Landlord ceases to have any interest in the
Premises, Landlord shall transfer to the Person who acquires such
interest in the Premises,. all of Landlord's rights with respect to
the deposits made pursuant tec Sectfion 5.01. Upon such transfer and
notice thereof to Tenant, the transferor shall be released from all
liability with respect thereto, such transferee shall be deemed to
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have assumed from and after the date of such transfer all of
Landlord's obligations with respect to such deposits and Tenant
shall look solely to the transferee with respect thereto. The
provisions hereof shall apply to each successive transfer of the
deposits.

Section 5.03. Landlord shall have no liability to Tenant
arising out of, or related to, any acts or omissions of Depository.

ARTICLE 6

=ax

LATE CHARGES

v In the event that any payment of Rental shall not be received
on or before the tenth (10th) day after the due date therecf (or if
no such date is set forth in this Lease, then such due date for
purposes of this Article 6 -shall be deemed to be the date upon
which demand therefor is made), then, in addition to any reasonable
costs and expenses actually incurred by Landlord in connection
therewith (including, without limitation, reasonable attorneys'
fees and disbursements) interest on the sums so overdue egquazl to
the Involuntary Rate, for the period from the due date to the date
of actual payment, shall become due and payable to Landlord as
Rental to be paid under this Lease. Sald interest shall be payable
by Tenant within ten (10) days after demand. If Tenant is required
to make an estimate of any amount of Rental due under this Lease
and the estimated amount paid by Tenant is less than the amount
eventually determined to be due, then, except where otherwise
expressly provided in this Lease, no interest shall be payable with
respect to such underpayment so long as (i) Tenant's estimate was
made in good faith based on all then available information, (ii)
Tenant complies with all the provisions of this Lease regarding the
calculation of deficiencies and (iii) Tenant pays the amount of the
deficiency within ten (10) days of the date Tenant becomes aware
~such deficiency is due. No fazilure by Landlord to insist upon the
strict performance by Tenant of 1ts obligations to pay said
interest shall constitute a waiver by Landlord of its right to
enforce the provisions of this Article 6 in any instance thereafter

occurring. The provisions of this Article 6 shall not be construed
in any way to extend the grace perlods or notice periods provided
for in Article 24.
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ARTICLE 7

INSURANCE

Section 7.01.

(a) Tenant shall, at all times "after Substantial

Completion of the Buildings and thereafter throughout the Term:

(1) keep or cause to be kept the Buildings insured
under am- "All Risk of Physical Loss" form of policy,
including, without limitation, coverage for loss or damage by
water, flood if property 1is in a flood zone, subsidence and
earthqueke (excluding, at Tenant's option, from such coverage
normal settling only) such insurance to be written on an
"Agreed Amount" basis, with full replacement cost, with the
replacement value of the Buildings to be determined from time
to time, but not less frequently than required by the insurer
and in any event at least once every three (3) years,
provided, however, in the event Tenant's leasehold estate in
the Premises shall be submitted to condominium ownership, such
determination shall be made on an annual basis, it being
agreed that no omission on the part of Landlord to request any
such determination shall relieve Tenant of its cobligation to
determine the replacement value thereof (in the absence of
such wvaluation, the FM (Factory Mutual) or IRI (Industrial
Risk Insurers) or Marshall Valuation Service Indices will be
applied);

(1i1) provide and keep in force commercial general
liability insurance against liability for bodily injury, death
and property damage, it being agreed that such insurance shall
(A) "be in an amount as may from time to time be reasonably
required by Landlord upon not less than thirty (30) days'
prior written notice, but not less then Twenty-Five Million
Dollars ($25,000,000) combined single limit inclusive of
primary, umbrella and following form excess policlies for
ligbility for bodily injury, death and property damage, (B)
include the Premises and all streets, alleys and sidewalks"
adjoining or appurtenant to the Premises, (C) provide blanket
automatic contractual insurance within the aforesaid
$25,000,000 covering the indemnification provisions assumed by
Tenant hereunder, including bodily injury to employees or
others assumed by Tenant under contract, which insurance shall
cover all costs, expenses and/or liability (including, without

- limitation, attorneys' fees and disbursements) arising out of

656729.11

or based upon any and all claims, accidents, injuries and
damages mentioned in Article 19 and required to be insured

37



656729.11

against hereunder, and (D) include the following proteétion to
the extent applicable to Tenant's use of the Premises:

(1) Broad form ligbility endorsement,
including (a) blanket contractual liability, (b) personal
injury and advertising injury liability, (c) premises
medical payments, (d) host liquor liability, (e) fire
legal liability on real property, (f) broad form property
damage lizability, including completed operations, (g)
incidental medical malpractice, (h) non-owned watercraft
liability, (i) limited world-wide coverage, (3)
additional interests insured, (k) extended bodily injury

‘coverage, and (1) automatic coverage on newly-acquired
organizations;

(2) Products and completed operations;
{3) Independent contractors;

(4) Blanket automatic contractual liability to
include bodily injury to employees of others assumed by
Tenant; and '

(5) Water damage legal liability shall not be
excluded.

(iii) provide and keep in force workers' compensation
insurance providing statutory New York State benefits for all
persons employed by Tenant at or 1in connection with the
Premises and employer's liability insurance in an amount not
less thean that required by New York State law;

(iv) provide and keep in force on an "Agreed Amount”
basis rent insurance on an "All Risk of Physical Loss" basis
in an amount eqgual to not less than one (1) year's current
Base Rent, PILOT, Percentage Rent and Civic Facililities Payment
("Rent Insurance");

(v) 1if a sprinkler system shall be located in any
portion of the Buildings, provide and keep in force sprinkler
leakage 4insurance in amounts approved by Landlord, which
approval shall not be unreasonably withheld (the foregoing to
be required only if same 1is excluded from the insurance:
required to be provided and kept in force pursuant to Section
7.01(a) (i)); o

(vi) provide and keep in force boiler and machinery
insurance in an amount as may from time to time be reasonably
determined by Landlord but not less than Ten Million Dollars
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($10,000,000) per accident on a combined basis covering direct
property loss and loss of income and covering all steam,
mechanical and electrical equipment, including without
limitation, &all boilers, unfired pressure vessels, air
conditioning equipment, elevators, piping and wiring:;

(vii) provide and keep in force automobile liability
insurance for all owned, non-owned, leased, rented and/or
hired vehicles insuring against liability for bodily injury
and dezth and for property damage in an amount as may from
time to time be reasonably determined by Landlord but not less
than Five~Million Dollars (3$5,000,000) combined single limit,
which sum may, subject to the provisions of Section 7.04
below, be achieved by a combination of primary and umbrella
coverage; and '

(viii) provide and keep in force such other insurance
in such amounts as may from time to time be reasonably
required by Landlord against such other insurable hazards as
at the time are commonly insured against by prudent owners of
like buildings and improvements.

(b) All insurance provided by Tenant as required by
Section 7.01(a) (except the insurance under Section 7.01(a) (iii}))
shall name Tenant as named insured and Landlord and Master Landlord
as additional insureds to the extent, where applicable, of their
respective insurable interests in the Premises and shall be primary
with respect to any other coverage which Landlord and Master
Landlord may obtain. (Landlord and Master Landlord's coverage
shall be in excess of any coverage provided in favor of Landlord or
Master Landlord by Tenant.) '

(c) Notwithstanding anything to the contrary set forth
in this Section 7.01, whenever Tenant shall be required to carry
insurance under this Séection 7.01, Tenant shall not be required to
carry insurance in any greater amounts or against any additional
hazards than at the time are commonly carried by prudent owners of
like buildings and improvements in the Borough of Manhattan,
provided that if Tenant shall seek to obtain types and amounts of
coverage that are different from or less than, the types or amounts
specifically required hereunder, Tenant shall demonstrate that such
coverage 1s not available at commercially reasonable premiums from
insurers permitted under this Lease, or that existing coverage is
no longer reasonably required. Any dispute as to the amounts of
additional insurance to be carried, or the additional kinds of
hazards to be insured against, shall be resolved by arbitration
pursuant to Article 36.
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Section 7.02.

(a) The loss under all policies required by any
provision of this Lease insuring against damage to the Buildings by
fire or other casualty shzll be payable to Depository for
application in accordance with Article 8, except that amounts of
less than One Million Dollars ($1,000,000.00) shall be payable in
trust directly to Tenant for application to the cost of Restoration
in accordance with Article 8 hereof. Such amount shall be adjusted
on the fifth (5th) anniversary of the Commencement Date and on each
fifth (5th) anniversary of the date on which an adjustment is made
pursuant to tkis Section 7.02(a) by adding to $1,000,000.00 an
amount equal to the product of (x) $1,000,000.00 and. (y) the
percent of increase, if any, in the Consumer Price Index for the
month in which the applicable anniversary date occurs over the
Consumer Price Index for the month in which the Commencement Date
occurs. Any dispute as to the calculation of such adjustment shall
be determined by arbitration pursuant to Article 36. Rent
Insurance shall be carried in favor of Landlord and Tenant as their
interests meay appear, but the proceeds thereof to the extent
required hereunder shall be paid to Depository and shall be applied
to the Rental pavyable by Tenant under this Lease until completion
of such Restoration by Tenant. A1l insurance required by any
provision of this Lease shall be in such form and shall be issued
by such responsible companies authorized to do business in the
State of New York as are reasonably acceptable to Landlord. Any
insurance company so authorized and rated by Best's Insurance
Reports (or any successor publication) as A-X or better (or the
then equivalent of such rating) shall be acceptable to Landlord.
All policies referred to in this Lease shall be procured, or caused
to be procured, by Tenant (or if Tenant's leasehold estate in. the
Premises shall have been subjected to a condominium form of
ownership, by the Board of Managers on behalf of the Unit Owners in
accordance with the Condominium Act), at no expense to Landlord,
and for periods of not less than one (1) year. Subject to Section
7.04 hereof, certificates of insurance with respect to such
policies and, if requested in writing by Landlord, together with
copies of such policies shall be delivered to Landlord promptly
upon receipt from the insurance company or companies, together with
proof reasonably satisfactory to Landlord that the then current
installment of the premiums thereon have been paid, provided, that
Landlord shall not, by reason of custody of such policies, be
deemed to have knowledge of the contents thereof. Certificates of
insurance with respect to new or renewal policies replacing any
policies expiring during the Term and, 1f requested in writing by
Landlord copies of such policies, shall be delivered as aforesaid
at least ten (10) days before the date of expiration, together with
proof that the then current installment of the premiums thereon
have been paid. Premiums on policies shall not be financed in any
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manner whereby the lender, on default or otherwise, shall have the
right or privilege of surrendering or canceling the policles or
reducing the amount of loss payable thereunder, provided, however,
that premiums may be paid in installments.

(b} Tenant and Landlord shall cooperate in connection
with the collection of any insurance moneys that may:be due in the
event of loss and Tenant and Landlord shall execute and deliver
such proofs of loss and other instruments as may be required for
the purpose of obtaining the recovery of any such insurance moneys.
If Landlord shall reasonably determine that in order to protect its
interests it w«equires the assistance of independent consultants
then Tenant shall promptly reimburse Landlord soclely out of the
proceeds of the moneys collected for any and all reasonable costs
or expenses which Landlord may sustain or incur in connecticn
therewith, including, without limitation, reasonable attorneys'
fees and disbursements.

(c) Tenant shall not carry separate insurance concurrent
in form or contributing in the event of loss with that required by
this Lease to be furnished by Tenant, unless Landlord and Master
Landlord are included therein named additional insureds as their

~interests may appear and each Mortgagee as an additional insured

with loss payable as provided in this Lease. Tenant promptly shall
notify Landlord of the carrying of any such separate insurance and
shall cause certificates of insurance with respect thereto; and, if
requested in writing by Landlord, copies of such policies to be
delivered as required in this Lease.

(d) All property insurance policies as required by this
Lease shall provide in substance that all adjustments for claims
with the insurers in excess cf One Million Dollars
($1,000,000.00) {as such amount shall be increased as provided in
Section 7.02(z))shall be made with Landlord, Tenant and any
Mortgagee named as additional insured. So long as no Event of
Default is continuing, Landlord shall approve any settlement of an
insurance claim under a property insurance policy where the amount
- 0of the proposed settlement exceeds the maximum cost of restoration,
as reasonably determined by Lender. Any adjustments for claims
with the insurers involving sums of less than Two Hundred and Fifty -
Thousand Dollars ($250,000) (as such amount shall be increased 